BEFORE THE ELECTRICITY OMBUDSMAN (MUMBAI)

(Appointed by the Maharashtra Electricity Regulatory Commission
under Section 42(6) of the Electricity Act, 2003)

REPRESENTATION NO. 130 OF 2024

In the matter of retrospective recovery towards subsidy given in D/D+ Zone.

Ichalkaranji Textile Development Cluster Ltd. ...... ... v, Appellant
(Consumer No. 250389051600)

VIs.
Maharashtra State Electricity Distribution Co. Ltd., Kolhapur............. ...... .......... Respondent
(MSEDCL)
Appearances:

Appellant : Pratap Hogade, Representative

Respondent: 1. P. T. Rathi, Executive Engineer, Ichalkaranji
2. M.P. Nalawde, Astt. Law Officer
3. Mandar Bodake, Dy. Ex. Engineer

Coram: Vandana Krishna [I.A.S. (Retd.)]
Date of hearing: 3 October 2024

Date of Order : 4" December 2024

ORDER

This Representation was filed on 22" July 2024 under Regulation 19.1 of the
Maharashtra Electricity Regulatory Commission (Consumer Grievance Redressal Forum and
Electricity Ombudsman) Regulations, 2020 (CGRF & EO Regulations 2020) against the order
dated 29" May 2024 in Case No. 88 of 2023 passed by the Consumer Grievance Redressal

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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2.

Forum, Kolhapur (the Forum). The Forum rejected the grievance application. The Appellant
paid the statutory deposit of Rs. 25000/- on 9" August 2024 as per Regulation 19.22 (h) of
CGRF & EO Regulations 2020. This Representation was registered on 9" August 2024.

(@)

(i)

Preamble:

Ichalkaranji (district Sangli, D+ Zone) is known as the Manchester of Maharashtra.
Textile industry has played an important role in the growth of the city. It houses a
number of small and medium scale textile units, which are export oriented.
Ichalkaranji Textile Common Effluent Treatment Plant Ltd. (ICH-CETP) has a
cluster of 67 units, which are involved in activities like bleaching, dyeing, printing
and finishing of cotton, synthetic and blended fabrics. The Effluent Treatment Plant
treats contaminated wastewater from the textile units, and releases clean water for
agriculture. The wastewater is treated by means of physical, chemical or biological
processes. The city has also been selected for funding under integrated industrial
upgradation scheme funded by the Govt. of India (Gol) and Govt. of Maharashtra
(GoM). The objective of the scheme is to develop the textile cluster and upgrade
technology to make the city globally competitive.

Ichalkaranji Textile Development Cluster (ITDC) has installed 12 MLD CETP at
Ichalkaranji, Tal: Hatkangale, Dist: Kolhapur, Maharashtra. The Plant is under
operation since June 2011.A Memorandum of Understanding (MOU) was entered
on 11/02/2011 between ICH-CETP and Ichalkaranji Textile Development Cluster
Ltd. through Ichalkaranji Municipal Council for operation and maintenance of the
said CETP with terms and conditions mentioned in the MOU. Accordingly, the
Appellant applied for a new connection which was released on 22/04/2011 after due

official procedure.

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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(iii)

(iv)

Detailed Process chart of the CETP units.
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The GoM vide Government Resolution (GR) dated 29/06/2016 declared a subsidy /
concession in electricity tariff for industrial consumers, including textile units as per

resolution below: -

¥ !
(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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TEWTE M- 6T, 3af d Here faaer
g fofr i o dfeelaose/m . 03¢ /3Tt

fagd @ WEAST @ 377 WEWIW D d D+ &Il JAMIPIE AEHIAT Al GIId ddeid
uaTETEaaT fGiE 2% F 2036 AT IR R

fag @ weEATeT AT UGIEIS AHTFIE fawa ATeT qUATEAAT A1 faarmEr 36T
TERTE J99 JARIG THET AEPE F a7 92T deicds JT #4 J8ae a6
FITEAT AR TGP IEa, AT Jier avdare! UF OEdr Wi #.3 Bie
22/32/2036 Al ASHAT HAHED AcHId AlGY FWOAd ATST Eldl. Hiaiaupid afudr-
HT.HEA Eaiar midare! aiad aidl g soaEr Ao Ier. 99 307 9ERng
q D+ AT FAPRUT FAPTAT &7 I ddcsd GqUAETE! faarw 9 JET 39 3.
AR & #.2 30 TR Fofa=a ge afaar=ar yeniaarsl afaa aidar HEe
Tt BHAT A 3ugFd e aEl Hiad &edr sl AaerH gHie o9 7§ 2026
AT UEHEAHT ATEY FobedT WRAETET SR0HS HofT QT @amdr w3Hee suibdar 3ueiead
#%.3 e a9 Fofare Ao FaE Jer gt

FARETH fagd - WBarET, 3m¢ HeWWY D @ D+ &[G JAEPE AEHET dra
I qASd QUATHT AT TAEAT AR g,

g Fof- fagd - weareT, ¢ wewng, T Al SEPE AeEET dia
d Tddcd qudald .

q) 399 THATAT ATHF Jded :-

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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V)

(vi)

(vii)

(viii)

Subsequently the GoM by its GRs dated 24/03/2017, 23/11/2017, 06/02/2019, and
08/03/2019 declared concession in power tariff to Industries in Vidarbha,
Marathwada, North Maharashtra, D and D+ areas. Thereafter, in order to streamline
the concessional rates given to these manufacturing industries, Government of
Maharashtra vide GR dated 23/06/2022 issued revised electricity tariff concession
which is applicable from 01/04/2022.

The Appellant was a beneficiary of this Subsidy Scheme for the period from July
2016 to Oct. 2021. The Subsidy was suddenly stopped from Nov. 2021 onwards on
the ground that this CETP does not fall in the category of ‘manufacturing’ units.
The Indus Tower filed a Writ Petition (WP) in Bombay High Court ( WP No.
11875/2023) against the retrospective recovery of subsidy in Jul 2023 bill. The High
Court directed the government to take a review of this policy under the
Chairmanship of Principal Secretary, Industry, Energy, and Labour Department,
Government of Maharashtra with MSEDCL and Indus Company Authority. The
meeting was conducted on 06/10/2023.

The Chairman and Managing Director MSEDCL vide his letter dated 05/09/2023
informed the Principal Secretary, Industry, Energy, and Labour Department
regarding retrospective recovery of subsidy. The important abstract of this letter in

Marathi is as below:-

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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fagd, TerEarsT, T HEwng, & a S+ sl FAFIHT ST JaE dded i
FGT T FIT TEFIFGT TGE FXTEAEATT [G1F ¢ TEa7 2093 T T Z FETe
7T @32,

"qr. AT [FEE JEPT T FIEET AT BT AigT I TG FTT)
TCFRIE G TG 7 FUATIT GEFTAT FIaT #ac5 FIPIET GAl GUaId Jetedqr Fenrie
TEFEAT G "IAEITE PR T GEIEs FeST JIE. J9 G/ FgT aisurt g
TTT, AT AT -7 i, A7 Tr-reT qNEd] @ dFT G JarnT are
HEF (IT/ITeS Units) AT AINGT T [AHTT THEST (1T/1TeS Units), FABGTAT 1T GTT (Auxiliory Supply)
FEIAR/HIATE S ZTad’ 5151 AT, ATTPIT=T d1d57 J1G9THET I1 G217 JEErE F1arimed aHTas
HTEA.

Tadd ez AT FTFTH TRl TG 7 FEAT G277 FEPTET Al GUaId e JaFiE
GEFHHFT TT 2006-29 d ATAAPTIAT [Ge2cd] Tacsd aqe; FAT TiEdT [#ar G TaET T54 #.
W T ¢ =T HETAANT FJA=AT GG IRIART 17741 FWAIT 3T Eld1. F9T T4 T
TPIGa T EITHT d57 GeF 1 Taead P #7091 37 e FET TIa-T FoEvTid e
Eld. @57 g7 AT GNeAIFINAT Tlad 715 e,

e TZqT 202¢ R a7 Fewldd 301G+ 7 FOTAT G2HIAT GUIId J771 dldge ddea
TP Fe3cdT E1d). A AT PG and T Fe19e0 HIE Uhier 20¢6 T d57 J59G7a
T ZGT FIGT T FTAT I GETIAT VAT el g -AeIgearsT aaadid aq
7.$3.93 FIZT HIE Fol-20¢3 AT GIHTHET @IEIAATH FTa0aId e e, "
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(ix)  The Dy. Secretary of Industry, Energy, and Labour Department, Government of
Maharashtra vide his letter dated 28/11/2023 directed MSEDCL that the subsidy
should not be given to Industrial consumers who are not involved in manufacturing

activities. The relevant portion of this letter in Marathi is as follows:-

. ’
(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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3.

"3) GG7 TATT THG FSAT eI / Ao e, &idl / @5 FATGT FeHTAT
T % AT TIHT STIE FATITE GHIET FATHE FETATeT HTH=AT
GTF TUIEIFETe dacdid ddge ST e Aled. g AT Hargarn 6w,
WRIBAIST, J7 HEWrE, 37 T &+ &iFIdIes FETT FIe-T Megvqi#daar @ a7
FTPIed e FET JdeGe T GE ETEd J9d JrEEiE T ST
FiE@T T IT [FHPIET F7T 74T [ Jeg Tdi+ E0arasT dagerd aaed
GUITAT 14917 JTE-T AT EIdT. JTE-TET 15T TIG=9T T°T 8 ATeT FP0TreirsT
Fraed SRIT FAATE dG7 THE FlATEes CIad / NEPIE GeF SART T HAT

qT GeHIAT AT G Ja3d GuIIT 3% T4 3 I 3rE, "

Accordingly, MSEDCL proceeded to recover the subsidy amount of Rs. 8.33 crore from

29 CETPs across the state. This decision was upheld by the Forum. Aggrieved by the order of the

Forum, the Appellant has filed this representation. An e-hearing was held on 3™ October 2024

through video conferencing. Both the parties were heard at length. The Appellant’s submissions

and arguments are as below. [The Electricity Ombudsman’s observations and comments are

recorded under ‘Notes’ where needed.]

(1)

The Appellant is a 11 KV HT Consumer (No. 250389051600) from 22/04/2011. The

details of consumer number, address, sanctioned load, etc. are tabulated as below:

Table 1:
Debit bill
Name of ) San. Load Date of adjustment Assessment
Consumer No. | Address on Bill |/ Contract Purpose | towards recovery .
Consumer Supply . Period
Demand of wrong subsidy
(Rs.)
Ichalkaranji S. No.610/A common July 2016 to
Textile Ichalkaranji, Tal |1440 KW/ effluent 44,29,922/- inJuly| Oct. 2021
2 1 22/04/2011
Development 50389051600 Hatkangale Dist | 900 KVA 04120 treatment 2023 (5 years,
Cluster Ltd. Kolhapur plant (CETP) 3 months)
(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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(i)

(iii)

(iv)

(v)

(vi)

(vii)

The said CETP started functioning practically from 06/08/2012 under the management
of Ichalkaranji Textile Development Cluster Ltd., which is doing operation and
maintenance of this plant for the last 11 years. The cleaned / processed water to the
tune of 90 lakhs units per day is released and used for agricultural purpose. The
Appellant is regular in payment of the electric bills.

The Respondent has made a debit bill adjustment of Rs. 44,29,922/- in the bill of July
2023 ( The copy of this bill adjustment was given on 03/08/2023) towards recovery of
“wrong” subsidy. The Appellant by its letter dated 10/08/2023 informed that they did
not receive any subsidy, and hence the bill of July 2023 be revised. The Respondent by
its letter dated 25/08/2023 informed that they have given D + subsidy of Govt. of
Maharashtra for the period from July 2016 to Oct. 2021. [Note: The subsidy was given
to the consumers, including the Appellant, in the form of concessional tariff. This
amount was expected to be reimbursed / paid to MSEDCL by the state government.]
The Respondent issued illegal disconnection notices on 18/08/2023, 22/09/2023 and
20/10/2023 for payment of this Debit bill adjustment towards recovery of wrong
subsidy of Rs. 44,29,922/- for 5 years and 3 months. These notices violate Section 56
(1) of the Electricity Act, 2003 (the Act).

The Appellant requested to provide Consumer Personal Ledger (CPL) for the period
from April 2016 to Dec. 2023. The same was received in due course.

The Appellant never demanded any subsidy from the Respondent. However, the
Appellant claimed that the subsidy given (in the form of lower tariff) was correctly
given as per GoM Policy to encourage the setting up of industries in the less developed
areas of Marathwada, Vidharbha , D and D+ areas of Maharashtra. The Appellant is
eligible for the said subsidy, being a common sewage treatment plant of 67 textile
manufacturing units.

As per the request of the Appellant, the Respondent submitted detailed monthly

assessment by its email dated 04/10/2023. There was a round of discussions for the

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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(viii)

(ix)

(x)

(xi)

recovery bill of Rs. 44,29,922/-; however, no solution was arrived at. The Appellant
filed a grievance application in the Forum on 25/10/2023. The Forum by its order dated
29/05/2024 rejected the grievance application. The forum failed to understand that the
Appellant’s unit is nothing but a manufacturing industrial unit, and that retrospective
recovery is illegal as per various orders/judgements in existence.

The Appellant emphasizes its grievance on three grounds as below:

A. CETP as Manufacturing Activity:

The CETP is a treatment plant used for treating harmful wastewater from multiple
manufacturing Textile industries, and is nothing but a manufacturing unit where
polluted water is the intake and processed neat and clean water is the output, used for
the purpose of agriculture. The processes carried out for treating wastewater are kept
on record. This type of common wastewater treatment plant has several benefits for
industrial users, including low operating costs and collective treatment. It can be built
on existing land and handle the highly complex industrial waste.

B. Retrospective recovery is illegal:

The Appellant is a small-scale industry running from 06/01/2011. It has put on record
the copy of “Udyam Registration Certificate” of Ministry of Micro, Small and Medium
Enterprises of Government of India for the year 2021-22, 2022-23 and 2023-24 of
being a small-scale industry.

The Appellant referred to the order dated 07.08.2014 of Appellate Tribunal for
Electricity (ATE) in Case No. 131 of 2013, wherein it is stated that tariff change is
permissible only from the date of detection of error in tariff classification.

“The State Commission has consistently maintained in the various orders dated
09.01.2008 and 08.10.2009 in case of similar units carrying out filling and
packing of oil that they would fall under LT VII (A) — commercial category and
that the arrears for difference in tariff could be recovered from the date of detection

of the error.”

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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In this case, the so-called error was detected around September 2023 {refer letter dated
05/09/2023 of MD MSEDCL to the Principal Secretary (Energy)}. As per the above
decision of the ATE, no past recovery is permissible.

(xii)) The Appellant cited Judgement of Writ Petition No. 10536 of 2019 dated 09.06.2020
in Case of MSEDCL V/s Principal, College of Engineering, Pune. This Judgment is in
respect of challenge to the order of the Electricity Ombudsman (Mumbai) withdrawing
retrospective recovery. This Judgement also discussed the Judgment of the Larger
Bench in W.P. No. 10764 of 2011 and other Writ Petitions of the Bombay High Court
interpreting Section 56 (2) of the Act. Considering the various citations advanced in the
hearing, the Appellant argued that the Respondent, in case of escaped billing, can only
bill the Appellant prospectively. The Appellant also cited a Review Petition (S.T.) No.
94709 (RSPT) of 2020 in W.P. No. 10536 of 2019 dated 09.06.2020. The High Court
held that

“ 6. Thus, no ground for review is made out. Review petition is devoid of merit
and is accordingly dismissed.”
The Supreme Court in Petition for Special Leave to Appeal Nos. 1952-1953 /2021
arising out of impugned final judgment of Writ Petition No. 10536 of 2019 dated
09.06.2020 in Case of MSEDCL V/s Principal, College of Engineering, Pune, also
dismissed the special leave petition.

(xi11) The Appellant referred to the order of MERC dated 13/05/2016 in Case of 42 of 2015
in the matter of Petition of the Seafood Exporters Association of India. The
Commission observed that -

“16. As far as retrospective application of a different tariff category is
concerned, the Commission’ruling in its order dated 11 February, 2003 in
Case No. 24 of 2001, which is relevant in this case, was as follow:

“No retrospective recovery of arrears can be allowed on the basis of any

abrupt reclassification of a consumer even though the same might have

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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been pointed out by the Auditor. Any reclassification must follow a definite
process... ... and the recovery, if any, would be prospective only ....... The
same cannot be categorized as an escaped billing in the strict sense of the

’

term to be recovered retrospectively. ”.

(xiv) The Respondent has an overall limitation of two years for retrospective recovery in
cases of deficiency in service as per Section 56(2) of the Act. The Act is reproduced as

below:

“(2) Notwithstanding anything contained in any other law for the time being in
force, no sum due from any consumer, under this section shall be recoverable after
the period of two years from the date when such sum became first due unless such
sum has been shown continuously as recoverable as arrear of charges for

electricity supplied and the licensee shall not cut off the supply of the electricity.”

This Section 56 (2) of the Act has been interpreted by the Larger Bench Judgment dated
12.03.2019 of the Bombay High Court in W.P. No. 10764 of 2011 with Other Writ
Petitions. The Court has allowed 24 months’ recovery retrospectively in cases of
mistake or oversight.

(xv)  The Appellant referred to the order of the Electricity Ombudsman (Nagpur) dated
19/06/2023 in case of Panngeshwar Sugar Mills Ltd. V/s MSEDCL Latur Circle in the
matter of wrong application of multiplying factor. The recovery Claim was for 12 years,
however, it was allowed only for three years as per limitation Act considering escaped
billing.

C. Unlawful Notices of Disconnection as per Section 56 (1) of the Electricity Act,
2003:

. ’
(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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(xvi) The Respondent billed the consumer with concessional power tariff. All of a sudden,
the Respondent issued Debit bill adjustment of Rs. 44,29,922/- in July 2023 towards
recovery of wrong subsidy. The Appellant made various correspondences with the
Respondent regarding unlawfulness of this retrospective recovery. Instead of attending
to the important points which the Appellant raised, the Respondent started threatening
disconnection. This is totally illegal. The relevant portion of 56 (1) of the Act as below:

Section 56. (Disconnection of supply in default of payment): --

(1) Where any person neglects to pay any charge for electricity or any sum other than
a charge for electricity due from him to a licensee or the generating company in respect
of supply, transmission or distribution or wheeling of electricity to him, the licensee or
the generating company may, after giving not less than fifteen clear days’ notice in
writing, to such person and without prejudice to his rights to recover such charge or
other sum by suit, cut off the supply of electricity and for that purpose cut or disconnect
any electric supply line or other works being the property of such licensee or the
generating company through which electricity may have been supplied, transmitted,
distributed or wheeled and may discontinue the supply until such charge or other sum,
together with any expenses incurred by him in cutting off and reconnecting the supply,
are paid, but no longer:

Provided that the supply of electricity shall not be cut off if such person deposits,
under protest, -

(a) an amount equal to the sum claimed from him, or

(b) the electricity charges due from him for each month calculated on the basis
of average charge for electricity paid by him during the preceding six months,
whichever is less, pending disposal of any dispute between him and the licensee

(xvil) In view of the above, the Appellant prays that
(1) The Appellant be declared as an Industrial manufacturing unit, OR

i

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai

Page 13 of 21
130 of 2024 Ichalkaranji dt. 04.12.2024.docx



(i)

(iif)

(iv)

The Appellant be billed retrospectively for two years prior to issue of the bill in
August 2023, considering deficiency of service, or

The Appellant be billed as per Limitation Act for three years prior to issue of
the bill in August 2023, considering escaped billing.

Debit bill adjustment towards recovery of wrong subsidy be revised without
any interest and delayed payment charges, and with 15 installments without any

interest and DPC.

4.  The Respondent filed a reply by its letter dated 23/08/2024. Its submissions and arguments

are as below.

(1)

(ii)

(iii)

(iv)

The Appellant is an industrial consumer from 22/04/2011, with details as charted
in Table 1. The GoM vide Government Resolutions dated 29/06/2016, 24/03/2017,
23/11/2017, 06/02/2019, and 08/03/2019 declared some tariff concession to
Industries in Vidarbha, Marathwada, North Maharashtra, D and D+ areas.

By mistake this subsidy or concessional tariff was given to ‘non-manufacturing’
industries also. Hence this needed to be recovered. Accordingly, the Respondent
issued a debit bill adjustment of Rs. 44,29,922/- in bill of July 2023 and informed
the Appellant vide letter dated 03/08/2023 towards recovery of wrong subsidy
paid. The Respondent by its letter dated 25/08/2023 clarified that they have given
D + wrong subsidy for the period from July 2016 to Oct. 2021. The Appellant
contested this and did not pay any amount partly or fully.

The Respondent issued disconnection notices on 18/08/2023, 22/09/2023 and
20/10/2023 for payment of these outstanding dues as per Section 56 (1) of the Act.
However, the supply of the Appellant was not disconnected.

The required CPL for the period from April 2016 to Dec. 2023 was provided
immediately to the Appellant as per their request. The Respondent also sent a

detailed monthly assessment sheet by its e-mail dated 04/10/2023.

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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(v)

(vi)

(vii)

(viii)

(ix)

The Appellant filed a grievance application in the Forum on 25/10/2023. The
Forum by its order dated 29/05/2024 rightly rejected the grievance application and
held that the consumer shall approach the GoM, observing that the Forum has no
jurisdiction in respect of recovery of wrong subsidy. Therefore, the present appeal
is also liable to be dismissed. The Appellant intends to challenge a policy decision
of the GoM through this grievance, which does not fall in the ambit of ‘Grievance’
as contemplated in the CGRF & EO Regulations 2020.

As indicated in the preamble, the GoM has clarified the issue by intimating the
that concessional rates could not be given to mobile towers/ industrial units which
do not carry out any actual manufacturing activity. Therefore, this consumer is not
eligible to get any subsidy from the GoM.

The case laws submitted by the Appellant are not applicable to the facts of the
present case. The present case relates to recovery of wrong subsidy granted to a
consumer, and not to retrospective recovery of tariff difference.

The Industrial Disputes Act, 1947 defines an "industry" as follows.

Sec. 2 (j) of the Industrial Disputes Act, 1947 defines 'Industry' as any business,
trade, undertaking, manufacture, or calling of employers and includes any calling,
service, employment, handicraft or industrial occupation or avocation of
workmen".

Government of Maharashtra vide its Notification No. Saproyo-2018/Case No.-
153/Energy-1 dated 01/08/2019, has declared waiver of Electricity Duty for
manufacturing industrial units in Vidarbha and Marathwada Division for the
period from 01/04/2019 to 31/03/2024. In the said notification, the Government
has explained as follows regarding the exemption to manufacturing units.

Now, therefore, in exercise of the powers conferred by section 4 of the
Maharashtra Electricity Duty Act, 2016 (XXVI of 2016), the Government of
Maharashtra hereby exempts the consumption of energy in respect of any existing

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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(x)

(xi)

industrial undertaking which has begun to manufacture or produce articles on
or before 315 March 2019 and in respect of any new industrial undertaking which
begins to manufacture or produce articles for the first time on or after 1% of April,
2019 from the date on which such industrial undertaking begins to manufacture
or produce article in the districts of Buldhana, Akola, Vasim, Amravati, Yavatmal,
Wardha, Nagpur, Bhandara, Gondiya, Chandrapur, Aurangabad, Jalna,
Parbhani, Beed, Nanded, Usmanabad, Latur, Gadchiroli and Hingoli in Vidarbha
and Marathwada regions of the State of Maharashtra from the payment of whole
of the electricity duty payable under Part F in Schedule A and Captive Power for
the purpose of self use as indicated in clause (i) of Schedule B appended to the
said Act for a period of five years with effect from the 1% April 2019 to 31 March
2024.

The Appellant consumes electricity for operating its Sewage Treatment Plant/
Common Effluent Treatment Plant for textile industries which is a process
industry as charted in Preamble. The Appellant is covered under Industrial Tariff
Category, as a Non-Manufacturing Process Industry, as per MERC tariff orders in
force. However, the subsidy of Government is applicable only to eligible

industrial manufacturing category consumers of Vidarbha, Marathwada, North

Maharashtra, D & D+ region. The subsidy was wrongly given to the Appellant for
the period of July 2016 to October 2021. Hence, the recovery of subsidy at
Licensee level is equivalent to electricity duty where the GoM is the authority to
decide case to case on merit.

The Appellant was billed with this Subsidy for the period from July 2016 to Oct.
2021. The Subsidy was suspended from Nov. 2021/ Dec.2021 onward. The
retrospective recovery was reviewed at the Corporate Office, and recovery of

Rs.93.13 Crs. was made from the concerned non-manufacturing units.

(Dilip Dumbre)
Secretary
Electricity Ombudsman Mumbai
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(xii)

(xiii)

(xiv)

(xv)

The GoM is required to make a budgetary provision of a certain amount to grant
subsidy to eligible consumers. Consequently, if someone gets the benefit of wrong
subsidy amount mistakenly then it is the legal duty of the Appellant to refund the
said subsidy. Hence MSEDCL is entitled to recover the wrong subsidy amount, to
pass on the same to other eligible consumers.

A similar issue was raised by the Mobile Tower companies, and they challenged
the debit adjustment before Hon’ble High Court Bombay by filling W.P. No.11875
of 2023, W.P. No0.6691 of 2023 and W.P. No0.6877 of 2023. On 21.09.2023,
Hon’ble High Court In W.P No.11875 of 2023 directed the parties to explore the
possibility of resolution of dispute by conducting a joint meeting of both the
parties. The minutes are already highlighted in the Preamble.

On 28.11.2023, Dy. Secretary GoM of Maharashtra wrote to MSEDCL as
mentioned in para 2 (xi). Consequently, concessional rates could not be given to
mobile towers/industrial units which do not carry out actual production.

The Appellant has alleged that Sewage Treatment Plant /Common Effluent
Treatment Plant is a manufacturing activity. However MERC has provided three
different tariff categories for Sewage Treatment/Common Effluent Treatment
Plants. If the Sewage Treatment/Common Effluent Treatment is established in a
commercial complex then commercial tariff is to be made applicable for the plant.
If the Sewage Treatment/Common Effluent Treatment is owned and operated by
local self-government bodies then Public Water Works (PWW) tariff will be
applicable for the same. And if the Sewage Treatment/Common Effluent
Treatment is to be used for industries, then Industrial tariff is made applicable.
This indicates that Sewage Treatment/Common Effluent Treatment does not
involve any manufacturing activity. [Note: Actually, MERC has clarified that if a
CETP caters to industries, then it is also eligible for industrial tariff. By

implication, any CETP is to be categorised as per the sector which it caters to. If
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a CETP is used for manufacturing industries (such as textiles), the CETP would
also be eligible for the same tariff.]

(xvi)  The Appellant has produced the MSME certificate before the Forum which shows
that the consumer does not fall in the ‘manufacturing’ category, but comes under
‘service industry’ category.

(xvil)  The present grievance is not maintainable before the Forum, since the GoM is a
necessary party in the present proceeding. The GoM has an industrial policy to
encourage new industries to come in the said areas and to create new employment
opportunities. The govt. has granted concessional rates to manufacturing unit
which carry out production. Therefore, the entertainment of the present grievance
would amount to interference in the policy matter of the GoM.

(xviii) In the light of the above facts, recovery of wrong subsidy is correct. The

Respondent prays that the Representation of the Appellant be rejected.

Analysis and Ruling

5. Heard the parties and perused the documents on record. The parties argued in line with their
written submissions. The Appellant is a 11 KV HT Consumer from 22/04/2011 with details as
charted in Table 1. The Appellant installed 12 MLD Common Effluent Treatment Plant for 67
textile manufacturing units. A Memorandum of Understanding was executed on 11/02/2011
between Ichalkaranji Textile Common Effluent Treatment Plant Ltd. and the Appellant
(Ichalkaranji Textile Development Cluster Ltd.) through Ichalkaranji Municipal Council, for

operation and maintenance of the said CETP. The Ichalkaranji CETP is the user in this case.

6. The GoM vide Government Resolutions dated 29/06/2016, 24/03/2017, 23/11/2017,
06/02/2019, and 08/03/2019 declared specific tariff concession to Industries in Vidarbha,

i
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Marathwada, North Maharashtra, D and D+ areas to promote industries in these areas. The

subsidy or concessional tariff was extended to the Appellant from July 2016 onwards.

7. The Respondent contended that the Govt. of Maharashtra clarified that this subsidy was
applicable only for ‘manufacturing’ units. The Appellant is not a manufacturing unit, but a
process industry for the purpose of Common Effluent Treatment Plant. The Appellant was
wrongly extended the subsidy for the period from July 2016 to Oct. 2021, hence the subsidy was
stopped from Nov. 2021 onwards. The Respondent issued a debit bill adjustment of Rs.
44,29,922/- in the bill of July 2023 for the period from July 2016 to Oct. 2021. The Chairman and
Managing Director MSEDCL vide his letter dated 05/09/2023 informed the Principal Secretary,
Industry, Energy, and Labour Department regarding retrospective recovery of subsidy. The

recovery from various industries / units is charted in Para 2(viii).

8. The Appellant contended that the CETP is a treatment plant used for treating harmful
wastewater from multiple manufacturing Textile industries, and is nothing but a
manufacturing unit where polluted water is the intake, and processed neat and clean water is the
output, used for the purpose of agriculture. The processes carried out for treating wastewater are
produced in Para 2 (iii). This type of common wastewater treatment plant has several benefits for
industrial users, including low operating costs and collective treatment. The Appellant is a small-
scale industry running from 06/01/2011 with Udyam Registration Certificate. The common
effluent treatment plant falls under the category of manufacturing industry, and thus, is

entitled to receive Government subsidy / concessional tariff.

9.  We have examined the detailed working processes of the common effluent treatment plant.
This particular plant caters to about 67 textiles units which are involved in activities like
bleaching, dyeing, printing, etc. Because of the use of chemicals in this process, wastewater of
these textiles units contains harmful chemicals and substances, which are legally required to be

cleaned up before releasing into the environment. CETP treats this wastewater through various

i
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processes as mentioned in the preamble. Finally, the cleaned water is released for agricultural
purpose free of charge. We find that this entire process is actually a part and parcel of the textile
manufacturing units, the only difference being that instead of each textile unit treating its waste
separately and individually, the waste is being treated through one common plant. The input is
wastewater, and the output is cleaned water. This is also a manufacturing process in its true sense.
Therefore, we hold that the Appellant CETP is a part of the textiles manufacturing industry for

the purpose of obtaining concessional tariff.

10. It is to be noted that the Government gave concessions and deliberately announced
concessional tariff for the textile industries in declared zones in Maharashtra, with the purpose of
encouraging these industries. The textile industries of Ichalkaranji were also intended for getting
concessional tariff. As a part and parcel of the textile industries or at least of the industrial activity,
the Appellant CETP is also eligible for this concessional tariff. We note that while issuing its
clarification dated 28/11/2023 {see para 2 (ix)} the government has specifically mentioned only
‘Mobile Towers’. So far as other units are concerned, the Government’s instructions are general
in nature, to the effect that “those industrial units which are not involved in manufacturing activity
are not intended to get the benefit of the concessional tariff.” It is implied that it is up to the
MSEDCL to interpret and apply this maxim appropriately. We find that in the case of this CETP,
MSEDCL did not apply this principle correctly. The CETP should be treated, at the very least, as
a closely affiliated (and environmentally critical) activity of the textile units, and thus eligible for
the same concessional tariff.

The MSEDCL is free to approach the government to confirm the above interpretation of its

directives.

11. The Forum’s order is set aside. The Respondent is directed:
(a) to withdraw the retrospective bill of Rs. 44,29,922/- for the period of July 2016
to Oct. 2021 along with interest and delayed payment charges till date.

i
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(b) Other prayers of the Appellant are rejected.
(¢) Compliance to be submitted within two months from the date of issue of this

order.

12.  The Representation is disposed of accordingly.

13. The secretariat of this office is directed to refund the amount of Rs.25,000/- taken as deposit

to the Respondent to adjust in the Appellant’s ensuing bill.

Sd/
(Vandana Krishna)
Electricity Ombudsman (Mumbai)
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